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STATEMENT OF THE | SSUE

Whet her Fl orida Administrative Code Rul es 61G15-
21.009(1)(b) and (3) and 61G15-20.0015(3) are invalid exercises
of del egated |l egislative authority.

PRELI M NARY STATEMENT

On August 9, 2005, Phillip James Hursh filed his Petition
for Admnistrative Determnation of Validity of Existing Rules.
M. Hursh chall enges Florida Adm ni strati ve Code Rul es 61GL5-
21.009(1)(b) and (3) and 61Gl5-20.0015(3) on the grounds that
t hey enlarge, nodify, or contravene the specific provisions of
Section 471.015(3)(b), Florida Statutes, which renders the rules
invalid pursuant to Section 120.52(8)(c), Florida Statutes. A
formal hearing was schedul ed for Septenber 9, 2005; however, on
Sept enber 7, 2005, the parties requested, during a tel ephone
conference, that the hearing be cancelled and the parties be
allowed to subnit the case on stipulated facts.

The parties filed their proposed final orders on
Sept enber 28, 2005, and the Petitioner filed Petitioner's
Response to Proposed Final Oder on Cctober 21, 2005. The
parties' proposals have been considered in the preparation of

this Final Oder.



FI NDI NGS OF FACT

Based on the stipulated facts submtted by the parties and
on the entire record of this proceeding, the follow ng findings
of fact are nade:

1. The Departnent of Business and Professional Regul ation,
Board of Professional Engineers ("Board") is the state agency
responsible for the licensure and regul ati on of professional
engineers in Florida. 88 471.007, 471.008, 471.013, and
471.031, Fla. Stat. (2005).1

2. M. Hursh is an individual who applied for |icensure by
endorsenent with the Board to be |icensed as a professiona
engineer. M. Hursh is licensed in another state, so he applied
for |licensure by endorsenent pursuant to Section 471.015(3)(b),
Fl ori da Stat utes.

3. M. Hursh failed to pass the required Principles and
Practice Exami nation, provided by the National Council of
Exam ners for Engi neers and Surveyors ("NCEES") five tines since
Cctober 1, 1992, in an effort to becone |icensed as an engi neer
in Florida. In April 2004, M. Hursh passed the NCEES
exam nation in Delaware, net Del aware's other |icensing
criteria, and, on July 14, 2004, was issued a license to
practice engineering by the State of Del aware.

4. In August 2004, M. Hursh filed his application for

licensure by endorsenent with the State of Florida and



subsequently provided all supporting docunentation as requested
by the Board, including a Verification of Licensure fromthe
Del awar e Associ ation of Professional Engineers. M. Hursh did
not provide a copy of the Delaware |icensing requirenents.

5. On January 19, 2005, the Application Commttee of the
Board denied M. Hursh's application, citing as the reason
"5 time failure - need 12 hrs. of courses prior to endorsenent.”
Del aware's licensing criteria was never reviewed by the Board to
determine if the Delaware licensing criteria was substantially
the sane as Florida's licensing criteria.

6. On February 10, 2005, the Board filed a Notice of
Denial of M. Hursh's application for |icensure by endorsenent,
citing as the basis for the denial that M. Hursh had failed the
exam nation five tines and needed to neet the additional college
credit requirements of Section 471.013, Florida Statutes, and
Fl orida Administrative Code Rule 61GL5.21. 007.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.56(1) and (3) and
120. 569, Florida Statutes.

8. The Petitioner challenges the validity of Florida

Admi ni strative Code Rul es 61GL5-21.009(1)(b), 61GL5-20.0015(3)



and 61Gl15-21.009(3), pursuant to Section 120.52(8), Florida

St at ut es,

whi ch provides in pertinent part:

8) "lInvalid exercise of del egated

| egi slative authority" nmeans action which
goes beyond the powers, functions, and
duties delegated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

* k% %

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)1l.;

(e) The rule is arbitrary or capricious. A
rule is arbitrary if it is not supported by

| ogic or the necessary facts; a rule is
capricious if it is adopted w thout thought
or reason or is irrational;

* * %

A grant of rulemaking authority is
necessary but not sufficient to allow an
agency to adopt a rule; a specific law to be
inplenmented is also required. An agency nay
adopt only rules that inplenent or interpret
t he specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's
cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera
| egislative intent or policy. Statutory



| anguage granting rul enmaki ng authority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

See al so § 120.536(1), Florida Statutes.

9. Ininterpreting the provisions in the final paragraph
of Section 120.52(8) and in Section 120.56(1), which was anended
for the last tinme in 1999, the First District Court of Appeal

held in Sout hwest Florida Water Managenent District v. Save the

Manatee Club, Inc., et al., 773 So. 2d 594, 599 (Fla. 1st DCA

2000) :

The new | aw gi ves the agencies authority to
“inplement or interpret" specific powers and
duties contained in the enabling statute. A
rule that is used to inplenent or carry out
a directive will necessarily contain

| anguage that is nore detailed than that
used in the directive itself. Likew se, the
use of the term"interpret"” suggests that a
rule will be nore detailed than the
applicable statute. There would be no need
for interpretation if all details were
contained in the statute itself.

It follows that the authority for an
admnistrative rule is not a matter of
degree. The question is whether the statute
contains a specific grant of |egislative
authority for the rule, not whether the
grant of authority is specific enough.

Ei t her the enabling statute authorizes the
rule at issue or it does not.



10. For purposes of this challenge to existing rules,
M. Hursh has the burden of proving by a preponderance of the
evidence that the rules are invalid. § 120.56(3)(a), Fla. Stat.

Validity of Florida Adm nistrative Code Rul e 61GL5-21.009(1)(b)

11. M. Hursh asserts that the second sentence of Florida
Admi nistrative Code Rule 61GL5-21.009(1)(b) is an invalid
exerci se of delegated |egislative authority on the grounds that
t he Board has exceeded its rul enmaking authority; that this
provision of the rule enlarges, nodifies, or contravenes the
provi sions of Section 471.015(3), Florida Statutes; and that
this provision of the rule is arbitrary and capricious. See
§ 120.52(8)(b), (c), and (e), Fla. Stat.

12. Florida Adm nistrative Code Rule 61Gl5-21.009(1)(b),
provides in pertinent part:

(1) An applicant shall be qualified for
licensure by endorsenent if:

* % *

(b) The applicant holds a valid license to
practice engi neering issued by another state
or territory of the United States, provided
that the criteria for issuing the |icense
was substantially the same as the licensure
criteria which existed in Florida at the
time the license was issued. |If, at the
tinme the applicant was |licensed by the other
jurisdiction, the applicant's qualifications
woul d have rendered himor her eligible for
licensure in Florida, the applicant is
qualified for |icensure by endorsenent.




(Enmphasi s added.) The Board cited Section 471.008, Florida
Statutes, as the specific authority for Rule 61Gl5-21.009, and
Section 471.015(3), Florida Statutes, as the |aw i npl enented by
the rule.

13. Section 471.008, Florida Statutes, confers general
rul emaki ng authority on the Board: "The board has authority to
adopt rules pursuant to ss. 120.56(1) and 120.54 to inpl enent
provi sions of this chapter or chapter 455 conferring duties upon
it."

14. The specific law i nplenented by Florida Adm nistrative
Code Rule 61Gl5-21.009, Section 471.015(3), Florida Statutes,
governs |icensure by endorsenent and provides:

(3) The board shall certify as qualified
for a license by endorsenent an appli cant
who:

a) Qualifies to take the fundanmental s

exam nation and the principles and practice
exam nation as set forth in s. 471.013, has
passed a United States national, regional,
state, or territorial licensing exam nation
that is substantially equivalent to the
fundament al s exam nation and princi pl es and
practice exam nation required by s. 471.013,
and has satisfied the experience
requirements set forth in s. 471.013; or

(b) Holds a valid license to practice
engi neering i ssued by another state or
territory of the United States, if the
criteria for issuance of the |license were
substantially the sane as the licensure
criteria that existed in this state at the
time the |icense was issued.



15. M. Hursh applied for licensure by endorsenent
pursuant to Section 471.015(3)(b), Florida Statutes, based on
hi s having been |icensed as a professional engineer in Del anare
in 2004.

16. Based on the findings of fact herein, M. Hursh has
failed to prove by a preponderance of the evidence that the
second sentence of Florida Adm nistrative Code Rule 61Gl5-
21.009(1)(b) is an invalid exercise of delegated |egislative
authority as defined in Section 120.52(8), Florida Statutes.
The provision in the rule that applicants |licensed in another
jurisdiction who neet the licensure criteria in Florida at the
time they were licensed qualify for |icensure by endorsenent
does not on its face, inpose an additional restriction on
licensure by endorsenent.? Indeed, it woul d appear to provide an
addi tional basis for licensure by endorsenent when an appli cant
is licensed in a state in which the licensure criteria were not
"substantially simlar" to those in Florida at the tine the
appl i cant was |icensed.?

Validity of Florida Adm nistrative Code Rule 61GL5-21. 0015(3)
and Florida Adm nistrative Code Rule 61Gl15-21.009(3).

17. Florida Admnistrative Code Rule 61Gl5-20.0015(3),
whi ch governs applications for |icensure by endorsenent,
provides in pertinent part: "An applicant for |icensure by

endor senent who has taken either the fundanentals or the



princi pl es and practice exam nations nore than five (5) tines
after Cctober 1, 1992 nust docunent conpliance wi th subsection
61G15-21.007(2), F.A.C., as a condition of eligibility for

i censure by endorsenent.” The Board cited Sections 471. 008,
471. 013, and 471.015, Florida Statutes, as the specific
authority for Rule 61Gl5-20.0015 and cited Sections 471.013 and
471. 015, Florida Statutes, as the law i nplenented by the rule.

18. Florida Admnistrative Code Rule 61Gl5-21.009(3),
whi ch governs licensure by endorsenent, provides in pertinent
part: "An applicant for licensure by endorsenent who has taken
ei ther the fundanentals or the principles and practice
exam nations nore than five (5) tines after Cctober 1, 1992 nust
docunent conpliance with subsection 61Gl5-21.007(2), F.A. C., as
a condition of eligibility for licensure by endorsenent.” The
Board cited Section 471.008, Florida Statutes, as the specific
authority for Rule 61Gl5-20.0015 and cited Section 471.015(3),
Florida Statutes, as the law inplenented by the rule.

19. As noted above, Section 471.015(3), Florida Statutes,
governs |icensure by endorsenent and states that an applicant is
qualified for licensure by endorsenent if he or she is |icensed
in another jurisdiction in which the licensing criteria was
substantially the sane as that in Florida at the tinme the
license was issued. Section 471.013(1), Florida Statutes, sets

forth the prerequisites which nust be nmet before an applicant is

10



entitled to take the exam nation that nust be passed in order
for an applicant to qualify for licensure as professional
engineer in Florida. Section 471.013(1), Florida Statutes,
provides in pertinent part:

(e) Every applicant who is qualified to
take the fundanental s exam nation or the
principles and practice exam nation shall be
al lowed to take either exam nation three
times, notw thstanding the nunber of tines
ei t her exam nati on has been previously
failed. [If an applicant fails either

exam nation three tinmes, the board shal
require the applicant to conpl ete additional
col | ege-1 evel education courses as a
condition of future eligibility to take that
examni nat i on. 4

20. Florida Adm nistrative Code Rule 61Gl5-21. 007, which
is incorporated into Florida Adm nistrative Code Rule 61Gl5-
21.0015(3) and Florida Adm nistrative Code Rule 61Gl5-21.009(3),
i npl enents Section 471.013(1)(e), Florida Statutes, and
provi des:

If an applicant fails three tinmes to
pass the exam nation, the applicant nust
take additional courses in order to reapply
for exam nation. The applicant nust submt
to the Board of Professional Engineers
transcripts for the enroll nent and
conpl etion of twelve (12) college credit
hours of college | evel courses in the
applicant's area of deficiency. For
applicants to take Part | of the engineer
exam nation, such additional courses shal
be undergraduate coll ege courses in higher
mat hemati cs, basic sciences or engineering
as described in paragraphs 61Gl5-
20.007(2)(a), (b) and (d), F.A C  For
applicants to take Part Il of the engineer

11



exam nation, such additional courses shal

be upper |evel or higher courses in

engi neering, as defined in paragraph 61Gl5-

20.007(2)(d), F.A C ¥

21. Based on the findings of fact herein, M. Hursh has

failed to prove by a preponderance of the evidence that Florida
Adm ni strative Code Rule 61Gl5-21.009(3) is an invalid exercise
of del egated legislative authority as defined in
Section 120.52(8), Florida Statutes. Section 471.015(3)(b),
Florida Statutes, permts |licensure by endorsenent only if the
licensure criteria of another jurisdiction was substantially the
sane as the criteria in Florida at the tinme the |icense was
i ssued. As noted by both the Board and M. Hursh,
"substantially simlar" or "substantially equivalent” has been
defined in the context of conparing |licensing exam nations to

mean "that which is equal in essential and material elenents.”

See Eason v. Departnent of Business & Professional Regul ation,

732 So. 2d 1136, 1137 (Fla. 5th DCA 1999). This definition can
appropriately be applied to the term "substantially the sane,”
as used in reference to licensing criteriain
Section 471.015(3)(b), Florida Statutes.

22. The Board may certify for |licensure as a professiona
engi neer a person who has, anong other things, passed a two-part
exam nation. See 8§ 471.015(1), Fla. Stat. Pursuant to

Section 471.013(1)(a), Florida Statutes, an applicant is not

12



entitled to take the exam nation unless he or she has an
educati onal background specified in that section and is of good
nmoral character. Likew se, pursuant to Section 471.013(1)(e),
Florida Statutes, an applicant who has taken and failed to pass
the examnation three tines is not entitled to take the
exam nation unless he or she obtains additional college credit
in the area of deficiency. Therefore, additional college credit
is a "licensure criteria" for those persons who have failed the
exam nation three tines, or, in M. Hursh's case, five tines.
23. Florida Adm nistrative Code Rule 61Gl5-21.0015(3) and
Fl orida Adm nistrative Code Rule 61G15-21.009(3), do not inpose
an additional |icensure criteria on those seeking |licensure by
endor sement even though the requirenent that an applicant for
i censure by endorsenent obtain the additional college credit is
identified in both rules as a "condition of eligibility for
licensure by endorsenent." Rather, those rules nmerely nake it
explicit that the licensing criteria of another jurisdiction
will not be considered "substantially the same" as the |icensing
criteriain Florida if the criteria permt |icensure of persons
who have failed the exam nation three or nore tines w thout
requiring that the person obtain additional college credit.
| ndeed, were it not for Florida Adm nistrative Code Rule 61G15-
21.0015(3) and Florida Adm nistrative Code Rule 61Gl5-21.009(3),

the Board could reject the application for |icensure by

13



endor senent of applicants fromstates who do not require
additional college credit, without nore. These rules, however,
allow the Board to qualify these applicants for |icensure by
endorsenent if they provide proof that they have obtained the
additional college credit specified in Florida Adm nistrative
Code Rule 61Gl5-21.007.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that Phillip James Hursh's Petition for
Admi ni strative Determ nation of Validity of Existing Rules be
di sm ssed.

DONE AND ORDERED t his 5th day of January, 2006, in

Tal | ahassee, Leon County, Flori da.

PATRICIA M HART

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 5th day of January, 2006.
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ENDNOTES

1/ Al references to the Florida Statutes herein are to the 2005
edition unl ess otherw se indicat ed.

2/ The argunment included in M. Hursh's Response to Proposed
Final Order that the second sentence of Florida Admnistrative
Code Rule 61Gl15-21.009(1)(b) commingles the alternative neans of
qualifying for licensure by endorsenent set forth in

Section 471.015(3), Florida Statutes, overlooks the distinction
bet ween Section 471.015(3)(b), Florida Statutes, which requires
t hat an applicant currently neets certain licensing criteria,
and the rule provision, which requires that an applicant neet
the licensing criteria in Florida at the tine the applicant was
licensed in the other jurisdiction.

3/ In his Proposed Final Order, M. Hursh conplains that the
Board required him"to submt evidence that he nmet all of
Florida's licensing requirenents, instead of making a

determ nation as to whether the Florida and Del aware |icensure
criteria were substantially the same.” This constitutes a
chal l enge to the way in which the Board applied Florida

Adm ni strative Code Rule 61G15-21.009(1)(b) to M. Hursh, rather
than a challenge to the rule's validity pursuant to

Section 120.52(8), Florida Statutes.

4/ Section 471.013(1)(e), Florida Statutes, was amended in 2004
to reduce fromfive to three the nunber of tinmes an applicant
could fail to pass the exam nation. This change is irrelevant
to the present case.

°/ At the time relevant to this proceeding, the rule applied to
persons who had failed the exam nation five tines. The rule was
anended effective February 10, 2005, to correspond with the
anmendnent to Section 471.013(1)(e), Florida Statutes, in 2004.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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